On April   3,   first  shift,   the highwall was described  as
"fair"  with   "some  rocks  falling off due  to rain".

The  entries  quoted  above were  made  by  the  shift   foremen
during the  entire month of March and right up  to  the day before
the  accident  occurred when a huge portion of  the highwall   fell.
There  was  a   considerable  amount of  negligence   in  Peabody's   fail-
ure   to  take   some   corrective  action  to  assure   that   the   highwall
was  maintained  in  a   safer  condition  than  it was.     As   I  have
indicated   in   my   findings  of  fact;   Peabody   found,   after  the
fatal   accident,   that   it  could continue   to  utilize  the  blast
casting method and   still manage  to  put  a slope on  the  highwall
GO as  to provide  it with additional  stability which would a-
void   the vertical  state which contributed  to  the  fact  that  a
huge  portion  of  the wall suddenly fell on April  4 without prior
warning.      In   such  circumstances,   I  believe  that  a  penalty  of
$2,000  should be assessed under the criterion  of negligence.

In considering the gravity of the violation,   it is neces-
sary  to bear   in mind that the violation  here  under considera-
tion   is  the   loose  and  unconsolidated material  which  existed  on
the portion of  the  highwall which did not  fall,   as opposed  to
the  portion which  did  fall.     Those  people  who  had  examined  the
portion  of   the  highwall  which  did  fall   all  seemed  to  agree
that  it did not  look as  if  it would fall on that particular
day.      The  loose  materials,   however,   were  not  confined   to   just
that portion  of the wall which fell because the inspector
cited   an  expanse  of   2,800  feet  as  having  loose  and  hazardous
and  overhanging  materials  on   it.     While   the  order  was  modified,
as  I  have explained  in the  findings above,   to  reduce  the  ex-
tent of the  loose materials to 1,090  feet that were  dangered
off  and to  indicate  that a berm was constructed along an  ex-
panse  of  380   feet,   the  fact remains that an area of over  1/400
feet  of the highwall  had loose and  unconsolidated materials  on
it.

The entries of  the  foremen in  the  onshift book,   as  given
in detail,  above,   do  not specify the location of the  loose
materials they are  describing in their  frequent references  to
"bad  areas"   and  "loose rock".     Some of  the witnesses  stated
that  they had  never  seen a  "good"  highwall and Tom Hart  testi-
fied  that he   never  rated any highwall as being better  than
"fair",   and that  "fair"  meant to him that it was  safe  to work
under  the wall.     The  fact that the  foremen on  several  occasions
warned the miners  that  it was  not safe  to work near  the  high-
wall   is  a  further  indication that they believed that  the  loose
materials were hazardous.     The preponderance of the  evidence,
therefore,   supports  a  finding that  the violation of  section
77.1001 was  a" serious violation and that a penalty of  $1,000
should be assessed  under the  criterion  of gravity.
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